STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

EMERALD COAST UTI LI TI ES
AUTHORI TY,

Petitioner,
VS. Case No. 06-2219

MARC HUGHES,

Respondent .

N N N N N N N N N N N

REPORT TO THE EMERALD COAST UTILITY AUTHORI TY

Pursuant to the certain contract between the Division of
Admi nistrative Hearings and Enerald Coast Utilities Authority
(ECUA) and after witten Notice of Hearing, a fact-finding
hearing for the purpose of taking testinony and receiving
exhi bits was conducted in this case on August 30, 2006, in
Pensacol a, Florida, before D ane C eavinger, Admnistrative Law
Judge with the Division O Adm nistrative Hearings.

APPEARANCES

For Petitioner: John E. Giffin, Esquire
Carson & Adki ns
2958 Wellington Circle, North
Suite 200
Tal | ahassee, Florida 32308-6885

For Respondent: Marc Hughes
280 East Ten M| e Road
Pensacol a, Florida 32534



STATEMENT OF THE | SSUE

The issue in this case was to determ ne whet her Respondent
viol ated Sections A 5(B) and F-4(4), (19), (27) and (33) of the
ECUA Human Resources Policy Mnual .

PRELI M NARY STATEMENT

On April 10, 2006, Respondent, Marc Hughes, was pl aced on
adm nistrative leave with pay to permt Petitioner to
i nvesti gate whet her Respondent had tapped into an ECUA wat er
line and used such unnetered water. By certified letter dated
April 26, 2006, Respondent was notified that the Petitioner
intended to take enploynent action against himfor use of an
unnmetered water tap in violation of the ECUA Human Resources
Policy Manual, Section A 5(B) Code of Ethics; Section F-4(4)
Conduct Unbecom ng an ECUA Enpl oyee; Section F-4(27) Theft or
Stealing and Section F-4(33) Violation of ECUA Rules or Policies
or State and Federal Law. The letter also advi sed Respondent of
his right to a predeterm nation/liberty interest hearing.

On May 3, 2006, a predetermnation/liberty interest hearing
was held at ECUA's Human Resources and Admi nistrative Services
Departnent. Petitioner participated in the hearing. After the
hearing, by letter dated May 19, 2006, Respondent was term nated
for his use of an unnetered water tap in violation of the ECUA
Human Resources Policy Manual, Section A-5(B) Code of Ethics;

Section F-4(4) Conduct Unbecom ng an ECUA Enpl oyee; Section F-



4(27) Theft or Stealing and Section F-4(33) Violation of ECUA
Rules or Policies or State and Federal Law. The letter further
advi sed Respondent of his right to appeal Petitioner’s

enpl oynent action and request a fact finding hearing before an
Adm ni strative Law Judge with the D vision of Adm nistrative
Heari ngs.

By letter dated, May 29, 2006, Respondent, tinely filed a
request for hearing. The request indicated that Respondent did
not feel he was treated the sane as other simlarly situated
enpl oyees. The case was forwarded to the Division of
Adm ni strative Hearings.

As indicated earlier, the hearing was held on August 30,
2006, and was electronically recorded. At the hearing,
Petitioner presented the testinony of Tina Shelton, ECUA
Director of Human Resources; Jereny Stewart, an ECUA enpl oyee;
Er nest Dawson, ECUA Director of Regional Services; and Harry
Shoenore, ECUA Region 1 Supervisor. Petitioner also introduced
14 exhibits into evidence, consisting of:

1. Human Resources Policy Mnual

2. Enpl oyee Handbook

3. Acknow edgenent of receipt of The Enpl oyee Handbook
si gned by Respondent

4. Transcript of the May 3, 2006, Predeterm nation
Heari ng

5-11. Various photographs of 280 East Ten M| e Road



12.  Menorandum dated April 10, 2006 to Respondent
suspendi ng himw th pay.

13. Letter dated April 28, 2006, regardi ng outcone of
i nvestigation, recommendation of termnation and right to
a predeterm nation hearing.

14. Letter of termnation dated May 19, 2006.

FI NDI NG OF FACT

1. In 2000, Respondent was enployed by Petitioner. At the
ti me, Respondent was given a copy of the enpl oyee handbook,
recei pt of which was acknow edged by Respondent. The Handbook
is a sunmary of Petitioner’s human resource policies. Specific
human resources policies are contained in Petitioner’s Human
Resources Policy Manual. Both docunents reference a Code of
Ethics that is to be adhered to by enpl oyees (page 2 of the
Enpl oyee Handbook and page 5 of the Human Resources Policy
Manual ). Li kew se, both docunents contain provisions for
di sci pline of an enpl oyee (page 32 of the Enpl oyee Handbook and
page 52 of the Human Resources Policy Manual). The Human
Resource Manual states, in relevant part, as follows:

Section A-5 Code of Ethics

* * % %

B. No ECUA enpl oyee shall use or attenpt to
use their position to secure speci al
privilege or exenptions for thenselves or

ot hers, except that which may be provided by
policy and/or |aw.

* * * %



Section F-4 Disciplinary O fenses

* * * *

(4) Conduct Unbecom ng an ECUA Enpl oyee

Any act or activity on the job or connected
with the job that involves noral turpitude,
or any conduct, whether on or off the job,
that adversely affects the enpl oyee’'s
effectiveness as an ECUA enpl oyee. :
Conduct unbecom ng an ECUA enpl oyee i ncl udes
any conduct which adversely affects the
noral e or efficiency of the ECUA, or any
conduct which has a tendency to destroy
public respect or confidence in the ECUA in
its enployees, or in the provision of ECUA
servi ces.

* * * %

(19) Unauthorized use of ECUA Property or
Equi prent

The unaut hori zed use of any ECUA property or
equi prent for any reason ot her than ECUA
busi ness.

* * * *

(27) Theft or Stealing

The unaut hori zed taking of any material or
property of the ECUA, other enployees, or

the public with the intent to permanently

deprive the owner of possession or to sel

or to use for personal gain.

* * * %

(33) Violation of ECUA Rules or Policies or
State or Federal Law.

The failure to abide by ECUA rul es,
policies, directives or state or federal
statutes. This nmay include, but is not
limted to, m suse of position, giving or



accepting a bribe, discrimnation in

enpl oynent, or actual know edge of failure
to take corrective action or report rule
vi ol ati ons and enpl oyee m sconduct.

* x k %

2. Sometinme in 2003 or 2004, Respondent noved to his
resi dence | ocated at 280 East Ten MIle Road. The honme had a
10, 000 gallon pool. The honme’s waterline was attached to a
netered water tap on a three-inch ECUA waterline. At sonme point
Respondent becane dissatisfied with his hone water service and
wanted to connect his hone’s waterline to a 12-inch ECUA wat er
l[ine that also ran in front of his hone.

3. Respondent asked Steve Castro, a crew supervisor for
Region 1, the region Respondent’s house was in, about “what I
needed to do” to transfer his house waterline fromthe three-
inch line to the 12-inch line. Respondent was inforned that
when the work in that region was caught up, M. Castro would
have the new tap put in. About two days later, Jereny Stewart,
an ECUA service technician, installed a tap on the 12-inch |ine
in front of Respondent’s honme. No neter was installed on the
new tap. At the tinme, Respondent’s houseline was not hooked to
the new tap, |eaving the tap unused.

4. In 2004 and 2005, the Pensacola area was hit with
mul ti ple hurricanes that caused damage to Respondent’s hone.

H s pool devel oped bl ack al gae, which generally requires



pressure washing and chem cal treatnment to renove. In
preparation for renoval of the algae, Petitioner drained his
pool about half way.

5. Sonetinme in late March or early April, 2006, Petitioner
asked Harry Shoenore, his supervisor, to find out how to apply
for water service fromthe 12-inch Iine and how nuch it would
cost in fees to obtain the new water service. M. Shoenore
obtained the informati on for Respondent and radioed himw th the
information. The fees for the new service woul d exceed 1000. 00
dollars and had to be paid prior to service being installed.

6. On April 9, 2006, Respondent, with full know edge that
he had not paid for any tap, hooked a waterline to the 12-inch
tap that had been installed earlier. The Iine ran around the
house to the backyard and into the pool. He did not attach a
nmeter to the tap and did not pay any fees to ECUA. Respondent
used water fromthe tap to pressure wash his pool and fill it.
An estimated anount of water used by Petitioner to acconplish
t hese tasks woul d be over 7,000 gallons of water.

7. On April 10, 2006, M. Dawson received a tel ephone cal
that there was an unnetered tap at 280 Ten M| e Road.

M. Dawson and M. Shoenore drove to the address to investigate
the call. They arrived at Respondent’s house around 8:30 a. m
and saw the ECUA' S one-inch black service tubing fromthe 12-

inch line attached to white PVC piping extending to the backyard



of Respondent’s hone and enptying into Respondent’s pool. The
pool was being filled and water had overflowed into the
backyard. There was no neter on the service |ine.

8. Respondent’s father nmet M. Dawson and M. Shoenore at
t he door to the house. He advised themthat he had call ed
Respondent and that Respondent was on his way to his house.

9. Respondent drove up to the house in an ECUA work truck.

As he approached M. Dawson and M. Shoenore, Respondent st ated,
“You caught ne.” Respondent also admtted to attaching the PVC
pipe to the line and using the water to pressure wash and fill
his pool. He admtted he was wong for nmaking the attachnent
and using the water w thout paying for it. Respondent indicated
he was willing to pay for the water and service. There is no
guestion that Respondent illegally connected to and used ECUA
property, stole water from ECUA and deprived ECUA, as well as
the County, the connection and inpact fees related to such use.

10. Respondent was imredi ately placed on Adm nistrative
Leave with Pay, pending further investigation by Petitioner.
Later Respondent was afforded his due process rights by ECUA

11. Petitioner did review prior disciplinary action
agai nst ot her enpl oyees who were allegedly “caught stealing,”
i ncluding two past incidents that Respondent indicated had not
resulted in termnation of the enployee. One of the incidents

could not be verified. The other incident was vague, was not



brought to the attention of the past adm nistration for

di sci pline and occurred well prior to the current
admnistration’s policy against theft and enpl oyee conduct.
Respondent al so referenced two enpl oynent actions that invol ved
the falsification of tinme records. At |east one of these
actions resulted in some formof hearing. However, the evidence
was vague regarding these disciplinary actions and any
simlarity between these cases cannot be determ ned fromthe

evi dence.

CONCLUSI ON

12. As indicated, both the ECUA Human Resource Manual and
t he Enpl oyee Handbook contain provisions which prohibit an
enpl oyees from stealing, msusing ECUA property and/or
ot herwi se, behaving in a manner that is unbecom ng to an ECUA
enpl oyee. Petitioner had notice of and knew about these
pol i ci es.

13. In this case, while there was one incident of theft,
that act violated nmultiple sections of the ECUA Human Resources
Policy Manual. There can be no doubt that stealing fromone' s
enpl oyer is an act of noral turpitude falling well bel ow any
social normfor honesty and integrity. Respondent’s theft was
both knowi ng and intentional. Unquestionably, such action is
conduct unbecom ng to an ECUA enpl oyee and viol ates the Code of

Et hi cs contained in the ECUA Human Rel ati ons Policy Mnual,



Sections A-5(B) and F-4(4). Likew se, such theft involved the
illegal use of ECUA water, |ines and equi pnent since Petitioner
had not paid for the connection, had no neter on the tap so that
ECUA coul d neasure Respondent’s usage, and had not paid the
required i npact fees to ECUA for such tap. Such illegal use
constitutes both a m suse of ECUA property and theft of ECUA
property in violation of Sections F-4(19) and (27). Finally,
because Respondent’s theft violated the above-referenced
policies of ECUA and violated state |aw regarding theft,
Respondent’s act violated Section F-4(33) of the ECUA Human
Resources Policy Mnual .
REPORT SUBM TTED this 29th day of Septenber, 2006.
Q;Lama (3224m§wa

DI ANE CLEAVI NGER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings

The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060

(850) 488-9675  SUNCOM 278-9675

Fax Filing (850) 921-6847
www. doah. state. fl . us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 29th day of Septenber, 2006.

COPI ES FURNI SHED

Mar ¢ Hughes
280 East Ten M| e Road
Pensacol a, Florida 32534
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John E. Giffin, Esquire

Carson & Adki ns

2958 Wellington Circle, North, Suite 200
Tal | ahassee, Florida 32308-6885
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